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I INTRODUCTION 
 
EU market integration was never designed or intended to replace institutions of social 
citizenship which existed at national level. Nevertheless, there was a keen awareness 
among the founders to the European integration project of the importance of national 
social and welfare systems. It is from this initial observation, an interest in the approach 
of the EU and the Member States to the social dimension of trade liberalisation, that this 
paper approaches the question of ‘embedded liberalism’ and the de-territorialisation of 
labour law and industrial relations within the EU. In other words, how the EU and the 
Member States have sought to anticipate or respond to the potential negative social 
fallout and the economic insecurity arising from liberalising previously closed national 
markets. A central concern of this paper is how the EU confronted the conundrum of 
increased economic integration between states which had quite differing systems of 
labour market regulation and welfare models, and how the original settlement has 
evolved over time. 
 
The story of EU integration, as recounted by labour lawyers and scholars of the EU 
internal market, is by now familiar.1 This paper begins, in Part II by exploring this 
history, and the evolution of the European social dimension, through the lens of 
‘embedded liberalism’. One can trace a narrative from Ohlin and Spaak2 to the Treaty of 
Rome, premised on the understanding that the creation of a single market would not 
require harmonisation of labour standards. Rather, so I contend, reliance would be 
placed on a response mainly at national level: well-coordinated market-correcting 
institutions and the willingness to compensate for market failures. In surveying the 
causes of the unravelling of the embedded liberal bargain, the focus of Part III of this 
paper is on the role which adjudication may have in framing what forms of social 
intervention are legally viable or permissible within the context of market integration. 
Whilst we may not look to a court to engage in redistribution, nevertheless it can curtail 
the efforts of other actors, and the Court of Justice of the European Union has played an 
important role in market creation, with a resultant impact on social and labour market 
institutions at national level. Accordingly, the paper examines the impact of the Court 
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on redistribution which is typically the preserve of Member States and national regimes 
of social citizenship. Part IV makes the argument that the Court, through its internal 
market jurisprudence and in particular through its activist interpretation of the right to 
healthcare and the concept of EU citizenship, may in fact be constructing a form of 
social citizenship at EU level, which undermines the capacity of member states to 
maintain certain forms of social models, especially corporatist forms. Whilst noting the 
Court’s reliance on the concept of ‘solidarity’ between Member States, I argue that the 
individualised conception of solidarity promoted by the Court serves to undermine 
expressions of collective solidarity within the Member States. 
 
II THE EMBEDDED LIBERAL BARGAIN 
 
One means by which to understand the response of states, and even of international 
organisations, to the challenges of open markets, of trade liberalisation between market 
societies, is through the work of Karl Polanyi. Polanyi’s concept of embeddedness is 
central to the thinking of many, in particular those working in the discipline of 
economic sociology, who seek to challenge economic imperialism, most especially the 
assumption of the self-regulating market economy. At the core is the idea that the 
market is embedded within the social. However, the concept of embeddedness is not 
very well defined within Polanyi’s major work, The Great Transformation3 and, as 
Krippner et al point out, there are ‘clear tensions between Polanyi’s initial use of the 
concept and its use today’.4 But what we can discern is Polanyi’s central thesis that: 
 

the idea of a self-adjusting market implied a stark utopia [i.e. an impossibility]. Such 
an institution could not exist for any length of time without annihilating the human 
and natural substance of society.5 

 
His contention was that, as the market system expands, this movement is met by a 
counter-movement, checking the growth of the market in order to protect society. In 
other words, rules and institutions to restrain ‘free’ markets from degenerating into a 
Hobbesian war.6 What Polanyi refers to as the ‘double movement’ relates to a political, 
regulatory response to the spread of markets, to the commodification of labour power 
and of land (the environment): the forces of laissez-faire economic liberalism are offset 
by principles of social protection.7 The key assertion here is the importance of state 
action and social relations as constitutive of markets; that social protection is necessary 
not only to prevent commodification of labour and of land, but also to protect 
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‘productive organization’.8 By this Polanyi meant not only in the establishment of rules 
to enforce contract and protect property rights, but further, in the protection of society 
from market liberalism by anchoring markets within institutional regulation.9 Markets 
are thus not autonomous, or self-regulating as must be the case in economic theory, but 
located within a web of politics, religion, and social relations. 
 
A. Varieties of embeddedness 
 
There are at least two meanings of ‘embeddedness’ at play in Polanyi’s thought.10 On 
the one hand, the term is used to mean that all economies, and economic behaviour, are 
enmeshed in non-economic institutions; the constructedess of markets is a given in 
Polanyi, in contrast to their supposed naturalness. On the other hand, there is the idea 
that embeddedness alters from one economic system to another; that whilst it is not 
possible to fully disembed the economy from the rest of society, there are differences in 
the degree of enmeshment.11 In my view, these two conceptualisations are reconcilable. 
The instinct that prompts one to reject the orthodox account of the rise of the self-
regulating market as a utopian project, surely makes it difficult to conceive of markets 
as being entirely disembedded. And, in truth, many neo-Polanyians refer to the idea of 
the ‘always embedded market’. As Barber puts it: 
 

While the modern market system may appear to be more differentiated from other 
social system structures, somewhat more concretely separate, this image diverts 
attention from the basic fact of its multiple and complex interdependence with the 
rest of the social system. Calling the market ‘disembedded’ leads analytic attention 
away from just what this interdependence is.12 

 
So, the notion of embeddedness does not speak to the specific characteristics of modern 
capitalist economies, or to the specificity of market organisation.13 Drawing together 
Polanyi’s use of embeddedness with the insights of the ‘varieties of capitalism’ 

                                                
8  Polanyi, ibid. See also Block, n 6 above at 296: ‘In short, the construction of competitive markets 

requires ongoing state action’; Fred Block, ‘Introduction’ in Karl Polanyi, The Great Transformation, 
at xxiii-xxiv. 

9  Jens Beckert, ‘The Great Transformation of Embeddedness: Karl Polanyi and the New Economic 
Sociology’, Max-Planck-Institut für Gesellschaftsforschung, Köln, MPIfG Discussion Paper 07/1, 
January 2007, at 8. 

10  A third conceptualisation of embeddedness is that offered by Granovetter, who argues that orthodox 
neoclassical economic accounts provide an ‘undersocialized’ account of economic action, whilst 
sociology offers an ‘oversocialized’ conception; whereas in fact, he posits, most economic behaviour 
is closely embedded in networks of interpersonal relations. Mark Granovetter, ‘Economic Action and 
Social Structure: the Problem of Embeddedness’ (1985) American Journal of Sociology, 481-510. 
However, this interpretation of embeddedness, focussing on network structures, has been criticised for 
leaving ‘intact the notion of an analytically autonomous economy criticized forcefully by Polanyi’: 
Greta Krippner and Anthony Alvarez, ‘Embeddedness and the Intellectual Projects of Economic 
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literature, Fred Block points to how different market societies are embedded within 
diverse matrices of ideas, rules and institutional structures.14 In contrasting ‘liberal 
market economies’ with ‘coordinated market economies’, Hall and Soskice illustrate 
how states may well choose to order national political economies with greater or lesser 
amounts of institutional regulation, whilst being equally ‘efficient’.15 John Ruggie takes 
this embeddedness reasoning further, to examine international regimes, applying 
Polanyi’s insights to the institutional reconstruction of the postwar international 
economy.16 His observation is that, in the negotiations on the postwar international 
economic order which culminated in the Bretton Woods institutions, whilst – for 
example – the US was far less Keynesian than the UK, ‘these differences among the 
industrialised countries concerned the forms and depth of state intervention to secure 
domestic stability, not the legitimacy of the objective’.17 For Ruggie, the essence of the 
embedded liberal compromise is the formulation of a type of multilateralism, one which 
is predicated on domestic intervention, and which is compatible with the requirements 
of domestic stability.18 
 
The main point I wish to highlight here relates to the variety of forms and depth of state 
intervention to secure domestic stability, and the divergent institutional structures in 
which markets may be embedded. My argument is that liberalised markets at EU level 
are embedded in varieties of institutional structures at Member State level. This paper 
will turn to one specific facet of these structures – labour, industrial relations, and social 
welfare systems – the former which have been described, aptly in my view, as 
representing varieties of institutional structures which ensure that labour relations are 
not primarily determined by market forces.19 Such institutional structures at national 
level may, though, give rise to difficulties where, as we shall see, there exists a cross-
national market integration project of which a core raison d’etre is that labour is 
commodified as one of factors of production. 
 
To the extent that the poorly-defined concept of the ‘European social model’ has any 
real content, it can be understood as referring to economic integration shored up by a 
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social community; a social community built on adjustment mechanisms at national level 
– such as social regulations, social transfers and public infrastructure – as well as by a 
growing body of social law and policy at EU level. This was the grand social bargain in 
many industrialised economies.20 But principally, the embedded liberal compromise 
within the European integration project involved embedding the internal market within 
national social policy. This was predicated on the ability of these industrialised nations 
to alleviate any adverse impact of market integration through national systems of 
employment protection and social welfare, and to fund social policy interventions. 
 
B. The minimalism of EU social law 
 
I want to apply this approach to examine the interaction between trade liberalisation on 
the one hand and on the other, labour standards, or what one might call market-
correcting social and labour market institutions, within the EU from 1957 onwards. This 
section will argue that the initial thinness of social policy provisions within the EU 
integration project was premised on a consensus that the creation of a single market for 
the Member States of the European Economic Community would not require 
harmonisation of labour standards or national systems of labour law. But a crucial 
component of this consensus was precisely that such cross-national trade liberalisation 
was understood to be embedded within a post-war consensus at the national level. 
 
The goal of economic liberalisation at the centre of the European integration project was 
founded on the understanding that competition did not necessarily require a complete 
harmonisation of costs; that differences such as those in labour costs or interest rates, 
would tend to level up in a common market, through the free circulation of the factors 
of production (goods, services, capital and workers).21 Thus, the orthodox view at the 
foundation of the EU – exemplified by the inter-governmental Spaak Report on which 
the original EEC Treaty was based22 – was that equalisation of labour standards would 
be the result rather than the condition precedent of the operation of the common market. 
This view was reinforced rather than undermined by the insertion of a Title on ‘social 
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policy’ into the EEC Treaty (Articles 117-122 EEC).23 With the exception of Article 
119 EEC on equal pay between men and women,24 the original social policy provisions 
were principally exhortatory and failed to provide legally enforceable social rights.25 
Indeed Article 117 EEC makes clear Member States’ belief that improved working 
conditions would ensue principally from the functioning of the common market,26 with 
Article 119 one of the few exceptions to the rejection of a wider role for transnational 
harmonisation of social policy. Other provisions stressed the supportive role of the 
Community institutions whilst conferring no real power on them, the role of the 
Commission being to ‘promot[e] close co-operation between Member States in the 
social field’ (Article 118 EEC). Thus, whilst ‘textually broad’ it is arguable these 
original social policy provisions were ‘legally shallow’.27 It thus seems apposite to 
claim, as Stefano Giubboni does, that the ‘apparent flimsiness’ of the social provisions 
of the Treaty of Rome was deliberate.28 
 
With hindsight, it became clear that the very process of economic liberalisation was 
placing demands on the ability of states to maintain living and working standards: there 
is arguably in the creation of a common market, pressure on national economies to 
deregulate to remain competitive, since national capacity to regulate markets is severely 
reduced due to removal of barriers to trade, mobility of capital and fear of capital flight. 
There has been an incremental development of a framework of basic minimum 
standards at EU level, in response to and justified by a complex set of rationales, only 
one of which was the need to protect against destructive downwards competition. The 
key observation here is that there has been a significant development of the EU social 
dimension, admittedly from a very low base. Nevertheless, the social harmonisation 
which has emerged has never been intended as a replacement for the more substantial 
social provision assumed to exist at national level. As the then president of the 
European Commission declared in 1986, ‘the creation of a vast economic area, based on 
the market and business cooperation, is inconceivable – I would say unattainable – 
                                                
23  The social policy title has undergone radical revision since 1957. Following the coming into force of 

the Treaty of Lisbon on 1 December 2009, the EU’s social policy provisions are now to be found in 
Title X, Articles 151-161 Treaty on the Functioning of the European Union (TFEU). 

24  Article 119 EEC is now, following the Treaty of Lisbon, Article 157 TFEU. See Catherine Barnard, 
‘The Economic Objectives of Article 119’, in Tamara Hervey and David O’Keeffe (eds) Sex Equality 
Law in the European Union (Wiley, 1996). 

25  For instance, Article 120 EEC (now Article 158 TFEU) exhorts Member States to ‘endeavour to 
maintain the existing equivalence between paid holiday schemes’. 

26  Article 117 EEC: 
 ‘Member States agree upon the need to promote improved working conditions and an improved 

standard of living for workers, so as to make possible their harmonisation while the improvement 
is being maintained. 

 They believe that such a development will ensue not only from the functioning of the common 
market, which will favour the harmonisation of social systems, but also from the procedures 
provided for in this Treaty and from the approximation of provisions laid down by law, regulation 
or administrative action.’ 

27  Catherine Barnard, ‘Social Policy Revisited in the Light of the Constitutional Debate’ in Catherine 
Barnard (ed) The Fundamentals of EU Law Revisited: Assessing the Impact of the Constitutional 
Debate (OUP, 2007). See also Philippa Watson, EU Social and Employment Law: Policy and 
Practice in an Enlarged Europe (OUP, 2009) esp at 47: ‘Articles 117-122 were vague and repetitious, 
conferring no real powers upon the Community institutions, and little by way of direct rights on 
Community citizens’. 

28  Stefano Giubboni, Social Rights and Market Freedom in the European Constitution: A Labour Law 
Perspective (CUP, 2006) at 16. 
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without some harmonization of social legislation. Our ultimate aim must be the creation 
of a European social area’.29 The approach, emerging over several decades and 
accelerating following the Treaty on European Union (TEU) in 1992, has been to build 
on the thin social policy provisions of the Treaty of Rome. Although the Single 
European Act (SEA) 1986 extended the use of ‘qualified majority voting’ (QMV) to 
measures relating to the health and safety of workers (i.e. denying the possibility for one 
Member State to veto a proposal by voting against it in the Council of Ministers), 
measures relating to ‘the rights and interests of employed persons’ still required the 
unanimous agreement of the Council. The SEA thus enabled the enactment of directives 
ostensibly concerned with health and safety, such as the Working Time Directive and 
the Pregnant Workers Directive,30 but failed to provide a legal basis for broader social 
policy interventions. It was only with the TEU 1992 that the EC acquired the requisite 
Treaty base: a ‘Protocol and Agreement on Social Policy’ annexed to the TEU 
broadened the substantive scope of social policy at European level, and also made the 
process of enacting harmonising legislation more straightforward, through the extension 
of QMV. However, the United Kingdom’s ‘opt out’ from this social policy chapter cast 
doubt on its legal status, until the Amsterdam Treaty finally brought together the 
various sources of EC/EU social law into a single chapter on social policy, to which all 
Member States are now subject.31 What changed over this period was a greater political 
willingness among the Member States to accept that social law and policy were not 
solely national functions, alongside a newly emerging economic consensus that there 
could be an economic justification for labour standards to smooth the process of 
integration – hence the willingness to change voting procedures to facilitate the 
enactment of social law at European level. 
 
This is not the place to recount the detail of the social policy measures at EU level since 
the Treaty of Rome,32 suffice to say that the paucity of institutions of social citizenship 
at European level at the start of the project was a conscious choice. There have, since 
then, been various rationales to justify the successive waves of EU social policy 
intervention, from the instrumentalist (positing the economic value of transnational 
labour standards within the context of market integration), to the wider concern to 
respect fundamental rights. We have seen adjustment assistance, financial instruments 
and initiatives to address economic and social imbalances at European Union level, 
some of which have existed since the beginning of the European integration project, for 
example in the form of the European Structural Funds. There have been social security 
and residence rights for Community workers and EU citizens, and eventually a legal 
basis for broader social policy interventions. However, what is crucial is that attempts at 
EU level to shore up working and living standards in the face of economic liberalisation 
have principally taken the form of supporting the Member States in so doing. Legally, 
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to the European Parliament and his reply to the ensuing debate, Strasbourg, 19 February 1986, 
Bulletin of the European Communities, Supplement 1/86, at 9. Emphasis added. 

30  Working Time Directive, Council Directive 93/104/EC, O.J. L 307, 18; Pregnant Workers Directive, 
Council Directive 92/85/EEC, O.J. L 348, 1-8. 

31  Articles 136-145 EC Treaty – now Articles 151-161 TFEU. For further analysis, see Catherine 
Barnard, EC Employment Law, 3-26 (OUP, 3rd ed, 2006). 

32  For analysis, see Barnard n 31 above; Watson, n 27 above. 
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Member States share competence with the EU over social policy,33 but the burden of 
financing the social transfers ameliorating trade liberalisation falls on the Member 
States. 
 
III  CHALLENGES TO EMBEDDED LIBERALISM 
 
What has changed over the years? My argument here is that the embedded liberal 
bargain has begun to unravel, for a number of reasons both within and without the scope 
of influence of the European integration project: the Lisbon strategy, austerity and 
challenges to the welfare state, enlargement, and the operation of the internal market. 
 
The first set of reasons can be seen in the gradual change of policy emphasis which 
crystallised within the strategy launched at the 2000 European Council Summit in 
Lisbon. The compromise which has emerged as EU social policy has developed, 
between the free market and support for national labour law and social welfare systems, 
has always been an unstable one; but in my view, the Lisbon strategy or agenda has 
placed ever greater emphasis on the ‘market’. And in the past two decades, the focus 
has shifted away from employment protection: rather than protecting workers from the 
market, the emphasis is now on enabling them to strengthen their employability within 
the market. Emerging prior to the current wave of retrenchment or austerity policies 
introduced in response to the global financial crisis, the discourse emanating from the 
EU institutions in the original Lisbon strategy and the renewed Lisbon 2020 agenda has 
been to encourage Member States to ‘mobilise labour for growth’.34 In other words, to 
flexibilise labour markets along with product markets; liberalise wage-setting 
mechanisms; and rethink unemployment benefit systems.35 
 
Second, it is arguable that whilst European welfare states have come under increased 
pressure since the 1990s, more acute challenges to their sustainability have arisen in 
particular in the wake of the current global economic crisis.36 The issue of the negative 
social consequences of the global financial crisis – the impact of the crisis on labour and 
employment laws and, conversely, how such laws may be utilised to mitigate or 
ameliorate the negative consequences of the crisis, and of related retrenchment or 
austerity programmes – is of course worthy of analysis in its own right, but is not the 
chief focus of this paper. What is noteworthy, though, is the interaction of the Lisbon 
strategy with responses to the recent crisis. Not surprisingly, austerity programmes have 
                                                
33  Article 4(2) TFEU. 
34  Commission Communication, The Annual Growth Survey 2012, Brussels, 23.11.2011 COM(2011) 

815 final, at 10. 
35  See, for example: Commission Communication, The Annual Growth Survey 2012, Brussels, 

23.11.2011 COM(2011) 815 final, Annex III Draft Joint Employment Report; Council 
Recommendation of 12 July 2011 on the National Reform Programme 2011 of Belgium and 
delivering a Council Opinion on the updated Stability Programme of Belgium, 2011-2014, (2011/C 
209/01); Council Recommendation of 12 July 2011 on the National Reform Programme 2011 of 
Portugal (2011/C 216/01); Council Recommendation of 12 July 2011 on the National Reform 
Programme 2011 of Greece (2011/C 213/04). 

36  Note that Vis and her co-authors identify a more nuanced response amongst selected welfare states to 
the financial crisis: an absence of any immediate radical retrenchment due in part to continued public 
support for the welfare state, and only more recently a turn to retrenchment: Barbara Vis, Kees van 
Kersbergen and Tom Hylands ‘To What Extent Did the Financial Crisis Intensify the Pressure to 
Reform the Welfare State?’ (2011) Social Policy & Administration, 338-353. 
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been criticised for the negative impact of tight fiscal discipline on institutions of social 
citizenship, on the social fabric in general, including labour law. As Claire Kilpatrick 
observes, through its fiscal discipline measures (in particular the Fiscal Compact Treaty 
of 2 March 2012) and its stabilisation mechanisms in the wake of the global financial 
crisis and the crisis within the Eurozone, the EU has become a key driver in the 
dismantling of social rights within Member States .37 What may not have been foreseen 
by critics of austerity programmes is that even a countervailing focus on growth, as 
opposed to austerity,38 is still likely to lead to dismantling of social rights at Member 
State level, since this may translate into growth predicated on cuts in benefits and 
employment protection for labour market ‘insiders’, as the ‘mobilising labour for 
growth’ mantra implies. 
 
Third, one can point to the enlargement of the original EEC of six to an EU to twenty-
seven states. The original six had been relatively homogenous in terms of having highly 
regulated labour markets and industrial relations systems. Whilst enlargement to the 
UK, Denmark and Ireland in the 1970s had brought into the Community states with 
divergent welfare state models,39 nevertheless, these were states marked by high social 
regulations, social transfers, public services and public infrastructure. The story with 
subsequent enlargements is not a simplistic one of non-existent welfare states in the 
new, post-2004 member states. But it is true to say that the heterogeneity of the Member 
State welfare models following recent waves of enlargement undermines the 
effectiveness of the embedded liberal bargain in absorbing the adjustment costs of either 
market integration, or of global trade. 
 
The fourth reason, which will be the focus of the remainder of this article, relates to the 
evolution of the internal market and the role of the Court in this. The contention is that 
the recent jurisprudence of the Court of Justice of the European Union, since its 
decisions in Viking40 and in particular in Laval41 has run counter to, and served to 
undermine, the foundational settlement referred to as the embedded liberal 
compromise.42 That is because this internal market reasoning has difficulty 

                                                
37  Claire Kilpatrick, ‘Can Fundamental Rights Resocialize Europe’ paper presented to the conference on 

‘Resocializing Europe and the Mutualization of Risks to Workers’ 18-19 May 2012, University 
College London. 

38  See Paul Krugman, End This Depression Now!, W. W. Norton & Co. 2012; ‘Austerity and Growth’, 
18 February 2012, http://krugman.blogs.nytimes.com/2012/02/18/austerity-and-growth/; ‘Austerity 
And Growth, Again (Wonkish)’, 24 April 2012, 
http://krugman.blogs.nytimes.com/2012/04/24/austerity-and-growth-again-wonkish/. 

39  ‘Anglo-Saxon’ and ‘Scandinavian’ in contrast to the ‘Continental’ model dominant in existing 
Member States. With reference to Esping-Anderson’s taxonomy of welfare state models, Denmark 
could be characterised as representing the ‘Social Democratic’ or ‘Scandinavian’ model, the UK and 
Ireland the ‘liberal or ‘Anglo-Saxon’ model, with the original six Member States conforming to the 
‘Christian Democratic’ or ‘Continental’ model: Gøsta Esping-Andersen, The Three Worlds of Welfare 
Capitalism (Polity Press, 1990). To Esping-Andersen’s three regime types, a fourth can now be 
added: the ‘Mediterranean’ or ‘Southern’ model. See analysis in Fritz Scharpf, ‘The asymmetry of 
European integration, or why the EU cannot be a ‘social market economy’’ (2010) 8 Socio-Economic 
Review, 211-250. 

40  Case C-438/05 International Transport Workers’ Federation and Finnish Seamen’s Union v Viking 
Line [2007] ECR I-10779. 

41  Case C-341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet [2007] ECR I-11767. 
42  See Christian Joerges, ‘Will the welfare state survive European integration?’ (2011) I European 

Journal of Social Law, 4-19, especially at 13: 
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accommodating the pluralism or variety of the national industrial relations regimes, and 
has begun to challenge the varieties of institutional structures in which liberalised 
markets are embedded. 
 
The Court, it will be argued, could be said to be engaging in its own ‘double movement’ 
in its attempt to embed the market in a distinctly different conception of the social. As 
will be seen, the Court’s market-creation or market-expansion mode has extended to 
include an application of its ‘classic’ internal market case law and ‘restrictions’ 
approach to the field of collective labour rights, followed by a subsequent swing 
towards a form of social citizenship, in expanding the rights of EU citizens to access 
welfare benefits and health care systems previously thought the preserve of nationals. 
 
A. The ‘restrictions’ approach of the Court of Justice 
 
As will be familiar to scholars of the EU market integration project, the extension of the 
scope of internal market law through ‘negative integration’ and the principle of mutual 
recognition soon gave rise to the potential for a clash between social policy at national 
level and the principles of the internal market. Over the decades, policy areas previously 
believed to be the preserve of national regulatory autonomy have become enmeshed in 
the logic of the internal market. The Court of Justice, initially in its decisions on free 
movement of goods, and subsequently in decisions on free movement of workers, 
services and the freedom of establishment, promoted a ‘negative’ form of market 
integration. This was done by applying internal market law to strike down a wide range 
of national rules which were found to have an adverse affect on the free circulation of 
economic resources and hence on inter-state trade.43 
 
Conflict between the values of national level labour law or social policy on the one 
hand, and market integration and competition policy at EU level on the other was 
scrutinised in a series of Court of Justice decisions during the 1990s which illustrated 
that the Court is, on occasion, willing to admit of circumstances where EU internal 
market and competition law does not apply, where it is prepared to accept that the 
principle of solidarity is sufficient to insulate certain social policies from their reach.44 
The Court recognised, in Albany, that collective agreements could theoretically restrict 
competition, but that since the Treaty as a whole also recognises social policy 
objectives, and promotes freedom of association and collective bargaining, then such 
agreements must be regarded as falling outside the scope of what is now Article 101(1) 
of the Treaty on the Functioning of the European Union. This was an important 

                                                                                                                                          
What we can more safely assume is that the negotiators operated on the assumptions of the same 
kind of vaguely presumed ‘embedded liberalism’ and the sustainability of the foundational 
constellation, so that the protagonists of welfare policies could live with the compromise which the 
negotiations had accomplished. 

43  See Report from the Commission of the European Communities, Second Biennial Report on the 
Application of the Principle of Mutual Recognition in the Single Market, COM(2002) 419 final; 
Miguel Poiares Maduro, ‘So close and yet so far: the paradoxes of mutual recognition’ (2007) 14 
Journal of European Public Policy 814-825. 

44  Case C-41/90, Klaus Höfner and Fritz Elser v Macroton GmbH [1991] ECR I-1979; Cases 159 & 
Case C-160/91, Poucet and Pistre [1993] ECR I-637; Case 67/96, Albany International BV [1999] 
ECR I-5751. The following discussion draws on Diamond Ashiagbor, The European Employment 
Strategy: Labour Market Regulation and New Governance (OUP, 2005) 273-276. 
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recognition of the legitimacy of collective bargaining (and social policy) within the 
European legal order45 and some recognition of its autonomy, even though this 
autonomy was to some extent circumscribed. 
 
Others have explored in detail the reasoning in Laval in respect of the operation of 
Treaty provisions on freedom to provide services, and in Viking with regard freedom of 
establishment.46 The approach adopted in these cases to the reconciliation of market 
freedoms with social rights – in particular collective labour rights and foremost amongst 
these, the right to strike – epitomises the struggle to reconcile competing values within 
the ‘social market’ of the European integration project. The first battle within these 
cases was over whether certain labour market or social policies (what I would refer to as 
institutions of social citizenship at national level) could be insulated from the reach of 
EU internal market law. On several occasions, Member State governments – and 
organisations such as trade unions – have argued before the Court that national rules 
governing a given policy area fall entirely out with the scope of the internal market law, 
for example because they concern national constitutional principles, social security 
provision in the gift of the Member State, public provision of medical services, or are 
based on non-market values such as solidarity. As for Viking and Laval, in both cases, 
the trade unions (and some Member State governments) argued that collective action 
taken by a trade union should be outside the scope of EU internal market law, on the 
basis that application of these free movement provisions would undermine the right of 
workers to bargain collectively and to strike with a view to achieving a collective 
agreement and, further, that the right of association and the right to strike are protected 
as fundamental in various international agreements, which EU law respects.47 The Court 
has, however, consistently used such opportunities presented by the litigation to insist 
on a broad reading of internal market law, refusing to permit the solidarity and other 
arguments to exempt areas of national policy-making from the reach of internal market 
law.48 
 
Second, the question arose as to the applicability of trade law within the private sphere, 
i.e. whether individuals, corporations, private associations or trade unions are to be 
included within the circle of addressees of the internal market law. The Court repeated 
previous jurisprudence on the horizontal effect of Treaty provisions, to the effect that 
provisions on free movement (of workers, enterprises and service providers) applied not 
only to the actions of public authorities; not just to bodies exercising a regulatory or 
quasi-public role, but also to those responsible for rules or agreements seeking to 
regulate paid work collectively.49 

                                                
45  See Catherine Barnard & Simon Deakin, ‘In Search of Coherence: Social Policy, the Single Market 

and Fundamental Rights’ (2000) 31: 4 Industrial Relations Journal, 331-345 see especially 331-337. 
46  Article 49 EC on freedom to provide services is now Article 56 TFEU; Article 43 EC on freedom of 

establishment is now Article 49 TFEU. See Phil Syrpis and Tonia Novitz, ‘Economic and Social 
Rights in Conflict: Political and Judicial Approaches to their Reconciliation’ (2008) European Law 
Review, 411; A.C. L. Davies, ‘One Step Forward, Two Steps Back? The Viking and Laval Cases in 
the ECJ’ (2008) Industrial Law Journal, 126; Diamond Ashiagbor, ‘Collective Labor Rights and the 
European Social Model’ (2009), Law & Ethics of Human Rights, 222-266.. 

47  See Opinion of AG Maduro, Viking Line, at para. 20. 
48  Viking, para 55; Laval, paras 88-95. 
49  Viking, paras 64-66. For further analysis, especially on competing approaches to the applicability of 

free movement rules to private actors, the circumstances in which private action can be said to 
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The third disputed terrain relates to the question whether national policy – now open to 
scrutiny by reference to internal market principles – impedes or interferes with trade, or 
with the building or operation of the market. For both service providers and individuals 
or companies seeking to establish in another Member State, the Court’s case law 
increasingly began to take market access into account, finding that even non-
discriminatory measures could in principle breach the Treaty if they were liable to 
prevent or otherwise impede access to the market, or make less attractive the exercise of 
the commercial freedom granted by the Treaty.50 Such a broad conception of internal 
market law inevitably means that national measures which disrupt commercial freedom 
will routinely be treated as sufficiently obstructive of trade, even where they apply to 
domestic and foreign traders alike and do not put foreign traders or businesses at any 
disadvantage. And so it is with the exercise of the right to strike: the Court in Viking 
held that collective action by a trade union to induce an undertaking, Viking, to enter 
into a collective agreement, had the effect of ‘making less attractive, or even pointless’ 
Viking’s exercise of its right to freedom of establishment. Collective action to 
implement the union’s ‘flags of convenience’ policy, in seeking to prevent ship owners 
located in one country from ‘re-flagging’ (registering their vessels in another State, 
typically to reduce wage costs) was at least liable to restrict Viking’s exercise of its 
right of freedom of establishment.51 Similarly, in Laval, the Court held that collective 
action by Swedish trade unions to compel undertakings established in other Member 
States to sign a collective agreement, granting posted workers more favourable terms 
and conditions of employment, was liable to make it less attractive, or more difficult, 
for such undertakings to ‘post’ these workers to carry out work in Sweden, and 
therefore constituted a restriction on their freedom to provide services.52 
 
And if it is found that internal market law is triggered by collective or industrial action, 
it will be necessary move to the final stage of the Court’s methodology: for the Court to 
engage in a balancing act between two sets of rights which might equally claim to be 
‘fundamental’ to the European project – freedom to provide services or freedom of 
establishment on the one hand, versus (collective) social rights on the other. A 
restriction on free movement rights is warranted only if it pursues a legitimate objective 
compatible with the Treaty, and is justified by overriding reasons of public interest. 
Further, the restriction must be proportionate, i.e. suitable for securing the attainment of 
the objective which it pursues and not go beyond what is necessary to attain it.53 In 
relation to strike action, the Court of Justice in Laval and Viking provided a clear 
statement of the recognition of the right to strike in EU law, but subject this right to 
potentially debilitating limitations. In particular, whilst accepting that the market rights 
under the Treaty must be balanced against the objectives pursued by social policy, 
nevertheless the proportionality assessment applied to judge the legality of collective 
action was such that it is difficult to envisage strike action which interferes with 
exercise of a free movement right being readily justified. As far as the Court is 
                                                                                                                                          

‘trigger’ application of the free movement rules, see Ashiagbor, n 46 above, at 243-247. 
50  With regard to services see Case C-76/90, Säger v Dennemeyer, 1991 ECR 4221, para. 12; with 

regard to establishment: Case C-55/94, Gebhard, 1995 ECR I-4165, para. 37. 
51  Viking, paras 72-73. 
52  Laval, para 99. 
53  Viking, para. 75; Laval, at para. 101. 
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concerned, to satisfy the requirement that its resort to strike action was proportionate, a 
trade union would need to show it had pursued other forms of action, short of strike, 
which were less restrictive of freedom of establishment. Strike action is, in effect, valid 
only as a weapon of last resort. The effect of the standard of scrutiny in such cases 
being so strict is to negate the very substance of one of the rights the Court is seeking to 
balance. 
 
B. The context of the Posted Workers Directive 
 
The Posted Workers Directive of 1996 was to some extent an attempt to reach a 
compromise between state sovereignty over labour market regulation and concerns 
about the impact of such regulation on free movement, in particular, the provision of 
cross border services.54 
 
Prior to the Directive, the Court of Justice initially adopted what could be called a 
strong conflicts of law approach to the possibility of service providers making full use 
of any comparative advantage with regard to lower labour costs. In its 1990 decision in 
Rush Portuguesa, the Court had interpreted Article 49 EC [now Article 56 TFEU] to 
prohibit Member States preventing service providers established in another state from 
moving freely, with their staff.55 However, in response to concerns about social 
dumping, in particular those expressed by the French government, the Court also held, 
without fully explaining its reasoning, that: 
 

Community law does not preclude Member States from extending their 
legislation, or collective labour agreements entered into by both sides of industry, 
to any person who is employed, even temporarily, within their territory, no matter 
in which country the employer is established; nor does Community law prohibit 
Member States from enforcing those rules by appropriate means.56 

 
So, Article 49 EC protected movement rights; it did not – at this stage at least – extend 
to granting those undertakings which had exercised their free movement rights an 
effective ‘immunity’ from the application of national labour laws. The difficulty with 
this assertion is that this finding was not strictly necessary for a determination of the 
questions asked of the Court in Rush Portuguesa. But what this did do was to give 
Member States the assurance that they were free to impose their domestic labour 
standards on incoming foreign enterprises. In subsequent case law, the Court retreated 
somewhat from the stark position articulated in Rush Portuguesa.57 It adopted a more 
nuanced and structured approach, acknowledging that, in line with its ‘restrictions’ or 
‘market access’ approach with regard to much of the personal freedoms, it would be 
necessary to examine whether the host state’s regulatory framework imposed 
requirements on the service provider which restricted the freedom to provide services, 
                                                
54  See Paul Davies, ‘The Posted Workers Directive and the EC Treaty’ (2002) 31: 2 Industrial Law 

Journal, 298-306. 
55  Case C-113/89 Rush Portuguesa [1990] ECR I-1417, para 12. 
56  Rush Portuguesa para 18. 
57  See Case C-165/98 Mazzoleni [2001] ECR I-2189; Joined Cases C-369/96 and C-376/96 Arblade and 

Leloup [1999] ECR I-8453; Joined Cases C-49/98, C-50/98, C-52-54/98, C-68-71/98 Finalarte [2001] 
ECR I-7831. 
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and if so, whether such restriction could nevertheless be justified. Nonetheless, it would 
still be true to say that there remained a strong presumption that host states were free to 
regulate and to apply their domestic labour laws. So, for example, Mazzoleni (2001) and 
Arblade (1999) suggest that the host state may be justified in requiring a service 
provider to pay its workers minimum wages laid down in the host state’s legislation or 
collective agreements, provided the terms of such collective agreements were 
sufficiently precise and accessible. 
 
The approach adopted by the Court of Justice in Rush Portuguesa would seem to 
challenge that required by the principles of private international law. The 1980 Rome 
Convention has been replaced by an EU Regulation of 2008 (Rome I),58 but the default 
position under both is the same: namely that the law of the country in which the 
employee habitually carries out his work will govern the employment contract, even if 
he is temporarily employed in another country.59 The assumption under the Rome 
Convention/Regulation is therefore that temporarily posted workers will be subject to 
the labour law of their home state. It is against this backdrop that the Posted Workers 
Directive intervenes, to construct what initially appeared to be a clear exception to the 
treatment of temporary or posted workers under the Rome Convention/Rome 
Regulation. 
 
Subsequently, when Article 3 (1) of the Posted Workers Directive stated that ‘Member 
States shall ensure that, whatever the law applicable to the employment relationship … 
undertakings … guarantee workers posted to their territory’ the terms and conditions of 
employment laid down nationally, most Member States freely interpreted this as 
allowing them to require enterprises posting workers into their territories to respect 
local legislation and collective agreements. Accordingly, most also adopted an 
interpretation of the Posted Workers Directive as reinforcing the Court’s approach in 
Rush Portuguesa. Indeed the 12th recital to the Directive repeats almost word for word 
the position of the Court in Rush Portuguesa that Member States can apply local labour 
legislation or collective agreements to those working, even temporarily, on their 
territory.60 
 
One of the aims of the Posted Workers Directive, according to the 13th recital, is to 
ensure that undertakings which post workers temporarily to another Member State 
observe ‘a nucleus of mandatory rules for minimum protection’ of those workers. With 
respect to a ‘hard core’ of employment protection rights – defined by Article 3(1) of the 
Directive to include, inter alia, health and safety, maximum working hours and 
minimum wages – the position under the Rome Convention/Regulation is overturned, 
since Member States have discretion to rely on national law, regulation, administrative 

                                                
58  80/934/EEC Convention on the law applicable to contractual obligations opened for signature in 

Rome on 19 June 1980, OJ L 266, 9.10.1980 (the ‘Rome Convention); Regulation 593/2008 of 17 
June 2008 on the law applicable to contractual obligations (Rome I), OJ L 177/6, 4.7.2008. 

59  Article 6(2) of the Rome Convention and Article 8(2) of the Rome Regulation. 
60  Posted Workers Directive, Recital 12: ‘Whereas Community law does not preclude Member States 

from applying their legislation, or collective agreements entered into by employers and labour, to any 
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in another Member State; whereas Community law does not forbid Member States to guarantee the 
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provision, and/or collective agreements or arbitration awards to implement minimum 
terms and conditions for posted workers, provided such collective agreements or awards 
have been declared universally applicable. The Directive allows for three ways in which 
a host state may set a minimum rate of pay. First, by law, regulation or administrative 
provision.61 Second, by collective agreements which are universally applicable.62 And 
third, (for those states such as Sweden where it isn’t possible to declare collective 
agreements universally applicable) minimum standards/pay can be set by other types of 
broadly applicable collective agreements. Article 3(8), second subparagraph envisages 
either: collective agreements which are generally applicable to all similar undertakings 
in a geographical area and industry; and/or collective agreements which have been 
concluded by the most representative employers’ and labour organisations at national 
level. 
 
It is arguable that, pre-Laval, a reasonably safe interpretation of the Posted Workers 
Directive was that it set a floor of rights, on which host states could build. That host 
states could impose labour standards higher than the minimum floor set out in Art 3(1) 
of the Directive, up to the ceiling imposed by Article 49 EC (now Article 56 TFEU). 
However, the Court has over time adopted a marked retreat from the position in Rush 
Portuguesa, culminating in the decisions in Laval, Rüffert and Commission v 
Luxembourg.63 As a result, it would seem that the Posted Workers Directive is now 
itself the ceiling. 
 
C. The Court of Justice and pluralism in national industrial relations 
 
What is of interest is the impact the Court’s jurisprudence – primarily on the Posted 
Workers Directive, but also more broadly – is having on the territorial application of 
national labour law, in particular the Court’s reluctance to recognise the applicability of 
host state labour standards. The Court’s interpretation of that Directive serves as a 
useful case study of what one could see as its inability to deal with pluralism within 
national systems of social welfare and industrial relations, but its reasoning on 
collective rights and collective bargaining in Commission v Germany is equally 
salient.64 
 
The problem in Laval was that the Court considered the 1999 Swedish act on posted 
workers failed adequately to set minimum rates of pay in accordance with one of the 
three mechanisms for setting minimum standards envisaged by the Directive.65 The 
Court’s overly restrictive approach in and since Laval serves to flatten out or disregard 
the diversity within national systems of social welfare and industrial relations, and the 
complexities of systems of collective bargaining. Claire Kilpatrick refers to the Court’s 
inability to deal with ‘normative pluralism in labour standard-setting’ in the Member 
States, especially in relation to ‘two-tier’ bargaining where there is coordination 
                                                
61  Article 3(1) Posted Workers Directive. 
62  Article 3(8) Posted Workers Directive. 
63  Case C-346/06 Rüffert [2008] ECR I-1989; Case C-319/06 Commission v Luxembourg [2008] ECR I-

4323. See Paul Davies, Comment on Rüffert (2008) 37:3 Industrial Law Journal, 293-295. 
64  Case C‑271/08 Commission v Germany [2010] ECR I-7091; see below. 
65  For a discussion, see Claire Kilpatrick, ‘Laval’s regulatory conundrum: collective standard-setting and 

the Court's new approach to posted workers’ (2009) European Law Review, 844-865. 
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between local and central collective bargaining over pay.66 In both Laval and Rüffert, 
because a collective agreement, rather than legislation set the minimum wage, the Court 
would not accept the law as a minimum wage-setting mechanism for the purposes of 
Article 3(1). 
 
On the facts of Laval, in which minimum wages for posted workers were set by state-
sanctioned workplace-level collective bargaining conducted under the shadow of 
collective action, the Court of Justice accepted that collective action which restricted 
free movement rights was in principle justifiable. However, having held that strike 
action to protect workers from ‘social dumping’ was a legitimate aim,67 the Court 
nevertheless found the unions’ action disproportionate: a blockade designed to ‘force’ 
an undertaking to negotiate on rates of pay in the absence of clear or precise national 
provisions which would enable the undertaking to predict its obligations in advance 
could not be justified in the public interest. The Court was sympathetic toward the 
employing undertaking on the ground that it would be subject to the unreasonable or 
unconscionable burden of having to negotiate with trade unions under conditions of 
uncertainty as to the outcome of such bargaining. However, this suggests a, perhaps 
wilful, refusal to acknowledge the unique nature of collective bargaining, a process of 
negotiation which is unavoidably open-ended, and a rejection of one of the core 
rationales for collective bargaining, namely as a legitimate process for collective 
decision-making and setting of wages. 
 
In a non-posted workers case, Commission v Germany, the Court is, however, more 
nuanced: there is an express acknowledgment of the ‘diversity of national systems’ of 
industrial relations but ultimately, the Court still imposes its own, narrow, conception of 
the substance or essence of the collective rights at issue. This case concerned a 
collective agreement between local authority employers’ associations and the largest 
public sector trade union in Germany, designed to enhance the level of workers’ 
retirement pensions. Among other arguments, the German government contended that 
EU public procurement law (Directives 92/50 and 2004/18) did not apply to the 
agreements awarding these pensions contracts because to do so would be contrary to the 
autonomy of management and labour protected in Article 9(3) of the German Basic 
Law. The Court went to lengths to explain why Albany did not apply to the internal 
market. In Albany, it had been held that despite the restrictions of competition inherent 
in them, collective agreements between organisations representing employers and 
workers were exempt from EU anti-trust provisions.68 However, in Commission v 
Germany this collective right – even a right enjoying constitutional protection – could 
not in this instance justify an exemption from EU public procurement law. Beginning 
with a clear acknowledgment that the right to bargain collectively is a fundamental right 
in EU law,69 the Court also took note of Article 152 TFEU, which states that the EU 
recognises and promotes the role of the social partners, and takes into account the 
‘diversity of national systems’. But the Court has its own particular grasp on what is 
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68  Commission v Germany, para 45. 
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required to respect this national diversity, and to elaborate on the now familiar 
balancing between collective social rights and free movement or market rights. In 
paragraph 52 of its judgment, the Court referred to the need to reach a ‘fair balance’ 
between economic and social values, but ultimately echoed the asymmetrical approach 
in Viking and Laval, whereby social rights were deployed as a ‘exception rule’ to the 
logically prior market rights. In contrast, the Advocate General in Commission v 
Germany offered the tantalising prospect of a symmetrical approach, before reverting in 
her conclusion to the familiar privileging of market rights. Starting with the idea of the 
equal ranking for conflicting fundamental rights (e.g. the right to strike) and 
fundamental freedoms (e.g. freedom of establishment),70 Advocate General Trstenjak 
proposed that such rights and freedoms exist as ‘mirror images’ such that economic 
freedoms may equally be required to give way to social rights.71 
 
In the view of the Court, the process of recognising collective social rights to the extent 
that they could justify restrictions on market rights nevertheless meant that the essence 
of the right to bargain collectively was respected. It’s arguable, though, that greater 
deference to Member State choices is shown where the countervailing values to those of 
the market relate to what might be described as moral choices of a state. It’s instructive 
to contrast the approach in Commission v Germany and Laval with that adopted in a 
decision such as Omega.72 There, in a case involving respect for human dignity, the 
Court recognised that Member States may legitimately differ as to the precise way in 
which a fundamental right or legitimate interest is to be protected.73 Omega concerned 
German prohibitions on the commercial exploitation of British laser/video games 
involving the simulation of acts of violence against persons. The Court considered that, 
since both the EU and the Member States respected fundamental rights, the protection 
of those rights was a legitimate interest capable of justifying restriction on fundamental 
freedom such as freedom to provide services, but measures which restrict the freedom 
to provide services could be justified on public policy grounds only if they were 
proportionate, i.e. necessary for the protection of the interests which they are intended 
to guarantee and only in so far as those objectives cannot be attained by less restrictive 
measures. Crucially, however, in these cases involving the proportionality of Member 
State action, the Court adopts a non-majoritarian standard: 
 

It is not indispensable... for the restrictive measure issued by the authorities of a 
Member State to correspond to a conception shared by all Member States as regards 
the precise way in which the fundamental right or legitimate interest in question is to 
be protected... On the contrary... the need for, and proportionality of, the provisions 
adopted are not excluded merely because one Member State has chosen a system of 
protection different from that adopted by another State.74 
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A state’s regulatory choices may still be necessary and proportionate, even where it 
adopts a system of protection different from all other states.75 So, there is no ‘one size 
fits all’ when it comes to protection of the commonly held value of human dignity; here, 
the Court is happy to eschew a majoritarian standard. However, in Commission v 
Germany, the Court appears to find that there is only one way to respect the essence of 
the right to collective autonomy, negating the reality of the diversity of ways in which 
collective autonomy is respected in the Member States. 
 
This evidences a deep suspicion of, or reluctance to accept, collective action as a means 
of setting standards within the labour market generally, and especially in the case of 
posted workers.76 Whilst not explicitly spelt out in these cases involving collective 
social rights, there is clearly an anxiety, on the part of the Court, over protectionism: a 
wariness that respecting national diversity in social rights, in particular collective labour 
rights where standard-setting may be devolved to non-state actors, risks insulating 
national markets from cross-border competition. What this means in practice is a major 
intrusion into national labour market models, in particular in those member states which 
hold the notion of collective autonomy dear. Such mechanisms for collective setting of 
standards are rooted in a national institutional framework and a distinctive national 
systems of employment regulation.77 It’s clear that the Court struggles to accept legal 
pluralism, not only with regard to diversity between states, but also with regard to who 
sets labour norms within a given member state.78 So, in member states such as Sweden 
or Germany where binding norms are routinely set by means of the process of collective 
bargaining rather than through legislation, the national systems are particularly 
susceptible to challenge via the application of internal market law: the further away one 
is from state-set norms, the more the Court feels able to intervene, and to declare any 
restriction on free movement rights to be unjustified. 
 
IV  POLANYI IN BRUSSELS? 
 
What these cases reflect is the Court’s attempt to grapple with an issue over which the 
political institutions are similarly engaged: how to promote market liberalisation 
without undermining the social values which national governments are perhaps best 
placed to protect. However, I am not convinced that EU-level institutions – either the 
Court of Justice or the legislative institutions – are predisposed to or capable of ‘re-
embedding’ the market in a supranational version of the social. 
 
A. A ‘fair balance’ between social rights and economic freedoms 
 
Indeed, an ongoing political response to this debate over reconciling social rights and 
economic freedoms can be seen in the attempt to re-cast the single market project. The 
‘Monti Report’ of 2010, aimed at relaunching the Single Market,79 was followed by a 
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Commission proposal for a new Single Market Act, and more specific legislative 
proposals designed to improve the implementation of the Posted Workers Directive,80 
and aimed at ‘clarifying’ the exercise of fundamental social rights within the context of 
the economic freedoms of the single market.81 In the view of the Monti Report: 
 

a clarification on these issues should not be left to future occasional litigation before 
the ECJ or national courts. Political forces have to engage in a search for a solution, 
in line with the Treaty objective of a ‘social market economy’.82 

 
My principal interest in this paper is precisely in the role which litigation and 
adjudication has played, given the Court’s earlier interventions, and the fact that it will 
continue to be the final arbiter of the interpretation of the Treaty and any secondary 
legislation. Nevertheless, there has unsurprisingly been intensive debate following the 
‘Laval quartet’ of cases,83 and this political response to the tone set judicially is central 
to an understanding of how the EU integration project as a whole attempts to reconcile 
social rights and economic freedoms. With regard to the posting of workers, the 
proposed new enforcement directive is intended to complement the existing Directive, 
to clarify its implementation, strengthen dissemination of information on the rights and 
obligations of workers and companies, administrative cooperation and sanctions.84 The 
proposed Regulation on the right to take collective action in the context of the internal 
market (dubbed the Monti II Regulation)85 acknowledges that there is no inherent 
conflict between the exercise of the fundamental right to take collective action and the 
freedom of establishment and the freedom to provide services. But it nevertheless 
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proceeds to re-affirm the balance between these competing values drawn in Viking and 
Laval, and in particular, to leave intact the proportionality assessment applied in these 
cases.86 Neither legislative measure has been welcomed by the social partners, with both 
the peak level confederations rejecting the proposed Monti II Regulation in particular.87 
 
Scholarly reaction to the draft Regulation has been scarcely less favourable. 88 As a 
response to such major ‘fault lines … between the single market and the social 
dimension at national level’89, the Monti II Regulation is something of a 
disappointment, as it barely moves the debate on from the Court’s existing 
jurisprudence. Perhaps unsurprisingly, the Monti II Regulation rejected calls from trade 
unions for a ‘social progress’ clause or protocol to be inserted into the EU treaties.90 In 
anticipation of the coming into force of the Lisbon Treaty in 2009, the ETUC proposed, 
in effect, a constitutionalisation of fundamental social rights at EU level, granting them 
higher status than the economic freedoms: ‘in case of conflict [with economic freedoms 
or competition rules] fundamental social rights shall take precedence’.91 Such a protocol 
would essentially ‘immunise’ the right of strike, as recognised at national level, from 
the impact of single market rules.92 The model for this was the 1998 Council Regulation 
on the functioning of the internal market in relation to the free movement of goods, 
Article 2 of which made clear that in removing obstacles to the free movement of goods 
(including those caused by private individuals) the Regulation should not be interpreted 
as ‘affecting in any way the exercise of fundamental rights as recognised in Member 
States, including the right or freedom to strike’. However, the draft Monti II Regulation 
simply restates the ‘fair balance’ (to adopt the language of Commission v Germany) 
between social rights and economic freedoms as defined in Viking and Laval, namely to 
the detriment of collective labour rights such as the right to strike.93 
 
If by Polanyi’s concept of the double movement, we understand a regulatory rejoinder 
to free markets, then it is certainly true to say that markets are being anchored within 
institutional regulation at EU level. However, there are political limits to the European 
project which militate against what could be a genuine ‘counter-movement’ to mitigate 
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the expansion of the market or to prevent commodification of labour. Successive efforts 
to deepen integration – such as the relaunching of the internal market programme 
through the Single European Act 1986, the move to monetary union and the (supposed) 
discipline of Economic and Monetary Union, the fiscal constraints of the Stability and 
Growth Pact – all serve to outweigh any countervailing tendencies towards social 
Europe. The asymmetry exists at political level as well as within judicial discourse.94 
Whilst acknowledging that a Polanyian counter-movement need not necessarily take the 
form of a social movement, such as trade unionism, my argument, briefly stated, is that 
a societal response at this EU regional level will, by necessity, be muted: market 
governance at EU level cannot be said to amount to a re-embedding of the social. 
 
B. The Court’s ‘double movement’? 
 
Turning back to the Court, my argument here is not that the embedded liberal bargain 
can never be struck at supranational level. But rather, that the judicial efforts we can 
observe to re-embed the market have done so within a version of the social based on a 
narrow conception of social citizenship which is potentially destructive of the  national 
version. James Caporaso and Sidney Tarrow offer the helpful insight that thinking about 
movements and countermovements in the Polanyian sense need not be restricted to 
traditional social movements, but also includes ‘shifts in cultural and ideological 
paradigms’, whether statist or non-state.95 On reviewing the Court’s case law, they go 
further, and declare that the Court has  
 

intervened between the European free-market regime and domestic structures to 
begin to create … a structure of supranational embedded liberal compromises… [and 
that it has] both worked to perfect markets and gone beyond market-making to 
embed the market in what it considers the legitimate social purpose of protecting the 
rights of workers and their families.96 

 
Caporaso and Tarrow undertake a study of the case law on rights and benefits conferred 
on EU migrant workers and their families, and conclude that the Court has created an 
international system of social protection through its creative interpretation of the Treaty 
and secondary legislation. This is an interesting thesis and, whilst their paper does not 
review the Court’s interpretation of the citizenship provisions introduced by the TEU, it 
is valid to the extent that the Court has undoubtedly played a vital role in giving 
substantive meaning to the rights of individuals by virtue of their membership of a 
political community (as EU citizens) rather than by virtue of their cross-border 
economic activity.97 Nevertheless, this jurisprudence is an insufficient basis from which 
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to draw the conclusion that the Court has created a form of social citizenship to match 
that at national level. Caporaso and Tarrow’s reading of the role of the Court focuses on 
a selective reading of a selective range of internal market jurisprudence – namely, the 
free movement of workers and their rights to residence and social benefits in states 
other than their own. I disagree with their analysis and conclusions, in particular in light 
of the plainly contentious assertion that ‘most EU social policy is a product of the 
ECJ’.98 
 
Caporaso and Tarrow identify three stages of the Court’s jurisprudence on the ‘four 
freedoms’. In what can be seen as a market-creating phase, the Court applied its newly 
developed doctrine of direct effect to the free movement provisions and arrogated to 
itself the authority to determine the meaning of ‘worker’ under the Treaty, and thus to 
determine the reach of EU law.99 A second phase, in which national welfare systems 
were opened up to non-nationals, is exemplified for Caporaso and Tarrow by the 
decision in Cowan, in which the principle of non-discrimination was applied to 
recipients, as well as providers of services.100 It is the third phase in particular which 
Caporaso and Tarrow posit as evidence of the ‘social embedding’ of the labour market, 
with cases such as Mary Carpenter extending rights to family members of free 
movers.101 These cases are important markers in the evolution of market integration at 
the hands of the Court, in particular in the Court’s prefiguring of the introduction of EU 
citizenship by moving away from an initial preoccupation with the ‘market’ citizen, 
subject to rights by virtue of their cross-border economic activity. A review of the 
Court’s more recent case law on the rights conferred on EU citizens would have 
provided stronger grounds for Caporaso and Tarrow’s thesis. However, even this 
citizenship jurisprudence falls short of re-embedding the market in the way they 
envisage. The Court’s role in enhancing the claims of EU workers, and latterly, of EU 
citizens to access the rights which used to be the preserve of member state nationals is 
important: this case law is radical, in conferring rights on citizens regardless of whether 
they are economically active (marking a decisive shift from the EU’s historical fixation 
with granting rights to individuals only to the extent that they are economically active), 
and also in conferring rights on EU citizens even where they have yet to engage in 
cross-border activity.102 However, neither the free movement case law which Caporaso 
and Tarrow discuss, or the citizenship jurisprudence which they allude to, comes 
anywhere near to re-embedding the market in the social. The problem with the claim 
that this free movement jurisprudence marks a judicial countermovement is that these 
cases are studied in isolation. First, the selective reading ignores the other side of the 
coin of the jurisprudence on free movement or ‘restrictions’. The same market-making 
logic underpins the case law on freedom of establishment and freedom to provide 
services which, as has been seen, can collide with nationally enshrined social rights, in 
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particular the principle of collective autonomy. Second, increasing individuals’ cross 
border access to national social security or healthcare systems is not the same as 
constructing institutions of social citizenship at EU level.103 The move from ‘market’ 
citizenship to a form of ‘social’ citizenship has, in great part, been premised on notions 
of social solidarity in the EU – but an understanding of solidarity which is itself 
contested, individualistic and potentially destructive of collective solidarity at Member 
State level. 
 
The Court’s approach to solidarity at EU level can be seen in Grzelczyk.104 Here, despite 
the provisions of the relevant EU residence directive that migrant students only had a 
right of residence provided that they had sufficient resources, the Court considered that 
citizens exercising their free movement rights could have recourse to public funds in the 
host state without automatically losing the right of residence.105 Underlying this 
conclusion was the argument that Treaty provisions and secondary legislation required 
Member States to accept ‘a certain degree of financial solidarity between nationals of a 
host Member State and nationals of other Member States’.106 Undoubtedly, a degree of 
reciprocity between Member States social security systems has long been a feature of 
EU internal market law: Regulation 1408/71,107 enacted in 1971 with the aim of 
facilitating free movement of workers (and later, of the self-employed) requires 
Member States to coordinate their social security systems, such that those wishing to 
exercise their free movement rights are not penalised with regard to social security 
benefits.108 Thus, free movers are entitled to non-discrimination: subject to the same 
obligations and enjoying the same benefits under the legislation of a Member State as 
the nationals of that State. However, this Regulation stops short, applying only to 
economically active persons who are insured within their home social security systems. 
What the Court has done in Grzelczyk has been, in effect, to enlarge the personal scope 
of beneficiaries of Member States’ coordination duties, such that reciprocity and 
solidarity in welfare benefits now extends to non-economically active citizens moving 
between welfare systems.109 
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The Court has been successful in opening up the ‘solidarity-based redistribution’110 of 
national welfare systems to EU citizens of other nationalities who have been able to 
demonstrate ‘a certain degree of integration into the society’ of the host state (though 
not, significantly, to third-country nationals).111 Curiously, however, the Court is less 
willing to countenance arguments premised on solidarity within rather than between 
national systems of social citizenship. This point is well illustrated by the case law on 
citizens’ rights to cross-border healthcare, which Caporaso and Tarrow do not examine. 
These, even more starkly than the cases on access to welfare benefits, show how the 
version of solidarity the Court imposes on Member States, requiring states to reimburse 
their citizens who choose to ‘exit’ national health care systems, may in fact serve to 
undermine solidarity within the national system. Once the Court categorised health care 
as a service falling within the scope of the internal market provisions,112 it was only a 
matter of time before tensions between individual’s exercise of their freedom to receive 
cross-border services and national regulatory autonomy to organise health care on a 
territorial basis came to the fore.113 The pattern of the Court’s reasoning is by now 
familiar: whilst accepting that EU law does not detract from Member States’ autonomy 
to organise their social security or health care systems, the argument that the special 
nature of these services removes them from the ambit of the fundamental principle of 
freedom of movement is given short shrift.114 Thus, the focus of enquiry moves to 
whether restrictions on economic freedoms can be justified: for instance, where patients 
asked their health insurers or health authorities for authorisation to go abroad for 
treatment, Member States in Geraets-Smits and Peerbooms, Müller-Fauré and Watts 
sought to justify restrictions on treatment abroad on public health grounds, on the basis 
that patient migration might lead to cost increases which would threaten the stability 
and sustainability of the public health system.115 
 
The Court accepts, in principle, that restrictions on free movement may be justified by 
the need to protect national health care systems from the effects of uncontrolled 
(individual) patient choice. However, there is a disinclination to accept that the principle 
of ‘solidarity’ on which national health care systems are based (namely, responsive to 
health needs of patients irrespective of their means, and financed by contributions from 
individuals irrespective of the health risk)116 can be used to justify excluding this area of 
economic activity from the reach of EU internal market law. And, further, an 
unwillingness to accept that the putative risk of patient migration seriously undermining 
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the financial balance of the social security system has in fact been shown. In contrast to 
this individualised cross-border solidarity promoted by the Court, the Advocate General 
in Geraets-Smits and Peerbooms, prioritised the pursuit of collective social solidarity 
within a single State. In other words, finding that a restriction on an economic freedom 
(a requirement of prior authorisation) was a necessary and proportionate means to 
maintain the financial equilibrium of the healthcare system – necessary if the State was 
to control healthcare costs, establish health-care priorities, and respect the principle of 
equality between insured persons.117 
 
Caporaso and Tarrow anticipate a criticism of their ‘Polanyi in Brussels’ thesis, that the 
jurisprudence of the Court is ‘too thin a gruel to sustain an international system of social 
protection’.118 True, but in addition, it is difficult to equate this jurisprudence with a 
Polanyian counter-movement, checking the growth of the market in order to protect 
society: in the health care cases in particular, the EU extends social rights to EU 
citizens, not as members of a putative EU welfare state, but in their guise as (rational) 
economic actors wielding rights conferred on them by EU internal market law as 
recipients of services. We thus see in play an individualistic conception of solidarity at 
EU level undermining institutional expressions of collective solidarity at national level 
in health care systems and, as discussed previously, collectively determined labour law. 
Cross-border solidarity of the sort witnessed in the Court’s case law on workers, 
(health) services and citizenship means that national social security and healthcare 
systems become more permeable to outsiders:119 to migrant workers and their family 
members – though not to third country nationals; to EU citizens, whether or not 
economically active – though mainly those able to take advantage of their free 
movement rights. This enhances the social content of EU market rights, on a piecemeal 
basis, but at the risk to the institutional integrity, and possibly also the legitimacy, of 
national systems. 
 
V CONCLUSIONS 
 
As argued earlier, the foundational assumptions at the start of the European project in 
large part presupposed the ability of these industrialised member nations to embed the 
market within national level social policy. This was the grand social bargain in many 
industrialised economies, and resulted in the liberalised market of the EU being located 
within and ameliorated by the many ‘socials’ at national level. However, as markets 
become increasingly more open in the case of the EU, this ‘grand social bargain’ has 
partially unravelled. It has become harder to counterbalance the ‘destructive potential’ 
of the internal market, by national institutions of social and industrial citizenship. 
 
We have seen the discourse of both the Lisbon Strategy and the Lisbon Treaty 
attempting to recast the EU as a social market economy. Nevertheless, it is clear that we 
will not see an institutionalisation of social welfare at EU level, of the sort which exists 
at national level in many of the Member States. It is unlikely that the economic and the 
social dimensions to the EU project will genuinely to be placed on an equal footing. 
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Given that, it seems preferable to seek to preserve domestic institutions of social 
citizenship, and to do so as much as possible to retain their diversity. 
 
One would not expect a court to play a major role in re-embedding the market. 
Countervailing tendencies to the impetus to market creation, if not emanating from 
social movements, must at least be rooted in a political project aimed at preventing the 
subordination of society to the economy. Nevertheless, the Court of Justice has had a 
central role in the evolution of the embedded liberal bargain. Through its jurisprudence 
on social rights, in particular collective labour rights and their interaction with economic 
freedoms, the Court has intensified the impetus towards disembedding, by weakening 
the ‘socials’ at the national level. Further, in a line of case law which at first sight offers 
the prospect of enhancing the social content of EU citizens’ rights, the Court’s selective 
conception of the social, and of citizenship, has been shown to be potentially destructive 
of a more community-based conception of solidarity. 
 
 
 
 


